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Evidence for the Scottish Parliament Finance and Constitution Committee 
Roundtable Discussion on the UK internal market  
  

This evidence is written by Dr Viviane Gravey, Lecturer in European Politics at Queen’s 

University Belfast and co-chair of the ESRC funded academic network, Brexit & Environment. 

It draws on the work of the Brexit & Environment network as well as on the work conducted in 

the Centre for European and Transnational Studies at Queen’s.  
  

1. Is current legislation sufficient to define the UK internal market?  
  

1. While the JMC October 2017 communique attempts to define “common 

frameworks”, the “UK internal market” these frameworks should underpin is left undefined 

(Joint Ministerial Committee (EU Negotiations), 2017).  

2. Mentions of “internal market” in UK legislation tend to refer to the EU internal 

market. A search on legislation.gov.uk returns no result for “UK internal market”. But 

Westminster SIs passed in preparation of Brexit are replacing mentions of “internal market” 

by a number of options: “market in the United Kingdom” 1, “the market in the United Kingdom 

or a constituent nation”2 or “United Kingdom market”3.  

3. The 1998 NI Act4 offers a rare pre EU referendum discussion of a concept close to the 

UK internal market by mentioning “the single market in goods and services within the United 

Kingdom.” This is in the context of allowing the Secretary of State for NI not to submit for 

Royal Assent a bill which would have an adverse effect on the operation of this single market. 

Such a provision does not exist in the equivalent Welsh and Scottish devolution settlements.  

  

2. Are there other approaches better suited to defining an internal market 

including replicating the EU approach or adopting other approaches used out 

with the EU?  
  

Looking at the EU  

4. The lack of clear definition raises the following questions: how does the UK internal 

market after Brexit differs from the UK part of the EU internal market? How should it differ? 
To answer these questions we need to understand what the EU internal market is – and 

whether it can be continued or reproduced outside of the EU.  

5. The EU defines its internal market in the Treaty on Functioning of the EU: “The 

internal market shall comprise an area without internal frontiers in which the free 

movement of goods, persons, services and capital is ensured in accordance with the 

provisions of the Treaties” (Art 26 TFEU).  

6. Beyond this definition, the TFEU provides key information on the EU’s internal 
market  

o On principles underpinning the Internal Market – such as the prohibition of “any 

discrimination on grounds of nationality” within the EU.  

                                                           
1 See e.g. Timber and Timber Products and FLEGT (EU Exit) Regulations 2018   

2 See e.g. The Common Organisation of the Markets in Agricultural Products Framework (Miscellaneous 

Amendments, etc.) (EU Exit) Regulations 2019  

3 See e.g. The Ecodesign for Energy-Related Products and Energy Information (Amendment) (EU Exit) 

Regulations 2019  

4 See rules on Royal Assent in 1998 NI Act   

https://www.brexitenvironment.co.uk/
https://www.brexitenvironment.co.uk/
https://www.brexitenvironment.co.uk/
https://www.brexitenvironment.co.uk/
https://www.legislation.gov.uk/uksi/2018/1025/regulation/6/made#text%3D%22internal%20market%22
https://www.legislation.gov.uk/uksi/2018/1025/regulation/6/made#text%3D%22internal%20market%22
https://www.legislation.gov.uk/uksi/2019/821/regulation/99/made#text%3D%22market%20in%20the%20United%20Kingdom%22
https://www.legislation.gov.uk/uksi/2019/821/regulation/99/made#text%3D%22market%20in%20the%20United%20Kingdom%22
https://www.legislation.gov.uk/uksi/2019/821/regulation/99/made#text%3D%22market%20in%20the%20United%20Kingdom%22
https://www.legislation.gov.uk/uksi/2019/821/regulation/99/made#text%3D%22market%20in%20the%20United%20Kingdom%22
https://www.legislation.gov.uk/uksi/2019/821/regulation/99/made#text%3D%22market%20in%20the%20United%20Kingdom%22
https://www.legislation.gov.uk/uksi/2019/539/schedule/1/paragraph/2/made#text%3D%22United%20Kingdom%20market%22
https://www.legislation.gov.uk/uksi/2019/539/schedule/1/paragraph/2/made#text%3D%22United%20Kingdom%20market%22
https://www.legislation.gov.uk/uksi/2019/539/schedule/1/paragraph/2/made#text%3D%22United%20Kingdom%20market%22
https://www.legislation.gov.uk/uksi/2019/539/schedule/1/paragraph/2/made#text%3D%22United%20Kingdom%20market%22
https://www.legislation.gov.uk/uksi/2019/539/schedule/1/paragraph/2/made#text%3D%22United%20Kingdom%20market%22
https://www.legislation.gov.uk/uksi/2019/539/schedule/1/paragraph/2/made#text%3D%22United%20Kingdom%20market%22
https://www.legislation.gov.uk/uksi/2019/539/schedule/1/paragraph/2/made#text%3D%22United%20Kingdom%20market%22
https://www.legislation.gov.uk/ukpga/1998/47/part/II/crossheading/royal-assent/enacted?view=plain
https://www.legislation.gov.uk/ukpga/1998/47/part/II/crossheading/royal-assent/enacted?view=plain
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On common policies for the Internal Market – such as the Common Competition 

Policy or the Common Agriculture Policy, common policy on State Aid setting out, 
for example under which conditions state aid is compatible with the internal market.   

o On the role of the European Commission in furthering the “approximation of 

laws” to help the “establishment and functioning of the internal market”   

o On overall governance of the internal market – such as the role of the 

European Commission and Court of Justice of the European Union in maintaining 

compliance with EU law and a level playing field across the EU Internal Market.  

7. While the EU’s Internal Market aims to remove internal frontiers in the EU, this does 
leave room for divergence. This is evidenced first, by the EU’s core principle of subsidiarity.5 

Second, by the acknowledgment that certain countries will need more time to achieve the 

same ends. Third, by the flexibility inherent in many EU directives, creating an obligation of 

results, not means of how to achieve them. And fourth, in the possibility for member states 

to go beyond minimum EU standards – hence for example article 193 TFEU guarantees the 
right of “any Member State from maintaining or introducing more stringent protective 

measure” when it comes to environmental policy. But divergence needs to be notified to the 

European Commission and needs to comply with the overall Treaty. Furthermore, 
possibilities for divergence differ between policy sectors: in areas central to the Internal 

Market such as EU competition policy, competences are centralised at EU level (and indeed, 

for competition policy, within the Commission).   

8. Finally, the EU’s internal market is not complete – there remains some internal 
barriers as evidenced by current discussions on the Digital Single Market. Removing or 

reinforcing barriers can happen both through formal legislative efforts and through informal 

mechanisms. These informal mechanisms have grown over the years, despite the EU’s hard 

competences over the internal market. These informal mechanisms to remove barriers are 

more flexible, can lead to quicker resolution but the threat of formal proceedings 

continuously looms over them (Egan & Guimarães, 2017).  

9. Hence, in the EU’s case we can understand the internal market as a process to 

achieve a level playing field in the EU. This process is a continued effort to remove internal 

barriers, which is not finished. This process is made possible by the role of the EU 
institutions in both  

a) proposing legislation that approximates diverging national rules and b) ensuring EU law is 

applied once adopted through a mix of formal and informal processes. This process allows 
for divergence – to a certain extent, as long as it conforms with key shared principles and is 

declared. Critically, the EU cases shows that the internal market cannot be guaranteed only 

by action at the higher EU level – but requires cooperation with the member states, and 
ways of resolving conflicts both vertically between EU and Member States and horizontally 

between member states.  

  

Looking at other internal markets – USA, CANADA  

10. Considering other examples reveals the depth of integration of the EU internal market – 

“neither the US nor Canada have an integrated internal market” (Egan & Guimarães, 2018, p. 

5) with notable internal trade barriers on services (e.g. prohibition of out of state insurance 

provision in the USA), qualifications (e.g. diplomas not necessarily recognised out of state) or 

                                                           
5 See article 5(3) Treaty on European Union : “Under the principle of subsidiarity, in areas which do not fall 

within its exclusive competence, the Union shall act only if and in so far as the objectives of the proposed 

action cannot be sufficiently achieved by the Member States, either at central level or at regional and local 

level, but can rather, by reason of the scale or effects of the proposed action, be better achieved at Union 

level”  



 

3 
 

goods (e.g. limits on distribution of alcohol across provincial or state frontiers, or dairy 

products in Canada). Policy divergence and internal trade barriers are thus common in federal 

systems outside the EU.   

  
3. How does policy divergence or trade agreements impact on any internal market?  
  

Scope and likelihood of divergence  

11. While policy divergence, both within the UK and between the UK and EU may increase 

after Brexit, we must keep in mind, first, that, if Brexit happens via the Withdrawal Agreement, 

the degree of divergence may be limited in Northern Ireland because of the Backstop, and in 

the rest of the UK because of the UK Government’s unilateral commitments to Northern 

Ireland:  

  

“One of the questions raised in relation to the UK internal market has been the 

potential for different rules between Great Britain and Northern Ireland in a backstop 

scenario. In any case, the rules to which NI would align would be only a small fraction 

of EU rules overall, with the majority of laws being a matter for the UK regardless. It 

is also important to recognise that under the devolution settlement there are areas 

where rules can and already do diverge, reflecting the powers available to each nation 

- which enhances rather than diminishes our Union.   

(…) With that said, it is right that where steps can be taken to avoid divergence, they 

should be taken. And as the Protocol sets out, the relevant legal regimes in GB and NI 

will be one of the factors taken into account in bringing into operation relevant checks 

and controls in a backstop scenario. As such and reflecting commitments that the 

Prime Minister has already given, we would ensure that there would be no 

divergence in the rules applied in Great Britain and Northern Ireland in areas 

covered by the Protocol. By so doing we would ensure everything possible had been 

done to avoid any additional preventable barriers within the UK internal market.” (UK 

Government, 2019, p. 11)  

  

12. Second, while divergence is possible, another question is whether it is likely. The 

extraterritorial reach of EU law is such that in many areas of regulation, especially closely 

connected to the internal market it may not make sense to diverge from EU rules (as doing so 

would create further costs for businesses trading in both domestic and EU markets). One area 

in particular where divergence may be difficult to pursue would be competition policy. Not 

only would NI still be bound by EU state aid rules under the backstop but diverging on e.g. 

rules on mergers would mean UK businesses trading in the EU would need to get approval for 

mergers from both EU and UK bodies, under different rules. 6  

  

Trade and divergence  

13. But if divergence does occur, what does it mean for trade? A recent study by Egan & 

Guimarães has looked at “whether international market liberalization fosters domestic 

regulatory and structural reforms to [internal] cross-border barriers” in two federal states, the 

USA and Canada (2018, p. 1). Modern trade agreements are as much, if not more, about 

regulation (non-tariff barriers) than tariffs. In multi-level governance systems such as the USA, 

Canada, the EU, and to a lesser extent, the UK, tariffs and regulations may be agreed at 

                                                           
6 For more on Brexit and competition policy see this July 2017 blog by Prof Lee McGowan 

http://qpol.qub.ac.uk/competition-policy-brexit/  

http://qpol.qub.ac.uk/competition-policy-brexit/
http://qpol.qub.ac.uk/competition-policy-brexit/
http://qpol.qub.ac.uk/competition-policy-brexit/
http://qpol.qub.ac.uk/competition-policy-brexit/
http://qpol.qub.ac.uk/competition-policy-brexit/
http://qpol.qub.ac.uk/competition-policy-brexit/
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different levels of governance – meaning gains from trade liberalisation through trade 

agreements can be limited if the lower levels of governance do not also reduce non-tariff 

barriers.   

14. This raises the question as to what systems are in place to either foster regulatory 

convergence between lower levels of governance, or for the higher level to coerce lower levels 

of governance to converge. The relative powers of the higher and lower levels of governance 

will thus be key to foster or hinder policy convergence after a trade agreement is signed. Here, 

the differences between a devolved system such as the UK and a federal system such as the 

US or Canada matters.  

15. Egan & Guimarães (2018) argue that trade agreements saw a push towards removing 

internal trade barriers in Canada to a much greater extent than the USA, highlighting how the 

policy convergence impact of trade agreement is not a given but depends on internal politics 

and the balance of power between different levels of governance.  

  

Allowing divergence in the UK context?  

16. Conversely, in the UK context, there is a constitutional hierarchy between these two 

levels, central government can override devolved objections. While in the past “UK 

governments have used their constitutional muscle with some restraint” (Sweden & McEwen, 

2014, p. 488), such restraint has become less evident in the Brexit process.   

17. Whether Brexit will lead to greater centralisation of power in Westminster or, as 

promised in JMC conclusions of October 2017 “a significant increase in decision-making 

powers for the devolved administrations” remains to be seen (Joint Ministerial Committee (EU 

Negotiations), 2017). Early mapping by the Cabinet Office (HM Government, 2018) of which 

area of policy would require common frameworks appear to suggest that devolved 

administrations would face much more direct constraints in areas directly related to the UK 

internal market, and much less in areas, rightly or wrongly, considered as having little impact 

on the internal market (e.g. no common frameworks on water policy, only political framework 

on air pollution) (Burns et al. 2018). In devolved policy areas with direct trade implications 

such as agriculture, ongoing legislative developments in Westminster appear to point towards 

greater centralisation – as evidenced by Clause 28 in the Agriculture Bill which gives central 

government powers previously held by the devolved administrations (Petetin and Dobbs cited 

in Senedd Committee on Climate Change Environment and Rural Affairs, 2019).   

  
4. What are the impacts of different approaches to the UK internal market on the 

ability of individuals, businesses or organisations to operate across the UK?  
  

Public/private actors  

15. EU experience shows that achieving the internal market in practice – and more 

specifically, ensuring reciprocal market access, non-discrimination etc. – requires the vigilance 

of stakeholders (business, individuals and organisations) and their willingness to contest illegal 

trade barriers (Egan & Guimarães, 2017). With the repatriation of competence following Brexit 

to all four UK jurisdictions, there is a great opportunity for erecting new trade barriers 

(whether consciously or not) meaning that the onus will be on stakeholders to challenge them, 

and on the different jurisdictions to provide legal remedies for such challenges.  

16. Such a risk of inadvertent trade barriers could partially be mitigated by the four 

administrations committing to assessing the impact on the UK internal market of proposed 

legislation but such ex-ante checks will need to be supplemented by ex-post evaluation, via 

both intergovernmental relations and through mechanisms allowing for stakeholders input 

(either via courts or not).   
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Informal/formal mechanisms  

17. EU experience is of a mix between informal and formal mechanisms to ensure the 

integrity of the single market. There has been a strong shift towards informal approaches in 

the EU to address member states non-compliance early and in a less confrontational way 

compared to formal infringement proceedings, conversely, the EU Commission has adopted a 

strong, formal line on competition cases (vis à vis Google, Apple, Facebook etc.). Such a shift 

towards informality requires both trust between actors and the option to fall back on formal 

proceedings.  

18. The current Brexit process has seen – in the words of the House of Commons’ Public 

Administration and Constitutional Affairs committee – an “erosion” even a “breakdown in 

trust” between the devolved and central administrations (2018, p. 20). We are in a very 

different situation as to when devolution was set up over 20 years ago. Then, political 

congruence between Wales, Scotland and the UK meant most intergovernmental relations 

occurred via informal, often party-based channels (Mcewen, Swenden, & Bolleyer, 2012).   

19. Such reliance on informality is more problematic now – which highlights the limits of 

the current formal systems and especially, of the Joint Ministerial Committee, notably when 

it comes to dispute resolution (Thimont, Joe, Akash, & Jack, 2018).  

  

Learning from UK engagement with EU single Market  

20. In conclusion the proposed UK internal market has a very different starting point to 

its EU counterpart: while the EU internal market started with strong, formal mechanisms and 

neutral supranational institutions but high levels of policy divergence, the UK has very little 

formal intergovernmental structures but high levels of policy convergence.   

21. To what extent the UK internal market will adopt formal structures to mirror its EU 

counterpart will be, first and foremost, a political choice. While such formal structures may be 

needed, whether there is political appetite for such a reform to the UK’s IGR structures is 

rather uncertain. It is important to note that, overall, small member states of the EU have 

showed support for strong, independent supranational organisations as a tool to limit the 

influence of the bigger states – the lack of strong formal IGR structures in the UK arguably 

benefits its larger nation, England.   

22. If profound IGR reforms are off the table, at the very least, the four governments 

should ensure that citizens and businesses have access to the same level of support to access 

the UK internal market as currently provided by the UK government to access the EU single 

market.7   

  

    

 

 

 

 

 

 

 

 

 

 

                                                           
7 See https://www.gov.uk/government/groups/uk-single-market-centre  

https://www.gov.uk/government/groups/uk-single-market-centre
https://www.gov.uk/government/groups/uk-single-market-centre
https://www.gov.uk/government/groups/uk-single-market-centre
https://www.gov.uk/government/groups/uk-single-market-centre
https://www.gov.uk/government/groups/uk-single-market-centre
https://www.gov.uk/government/groups/uk-single-market-centre
https://www.gov.uk/government/groups/uk-single-market-centre
https://www.gov.uk/government/groups/uk-single-market-centre
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